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Vacation ownership – Can it be bought and returned?
There were many cases of returning of vacation package and requesting for refunding the money, due to the complicated and prolonged development of pandemic, making vacation owners impossible for enjoying the vacation service. At first sight, this seems to be a good reason at this time, but in legal aspect, “to be returned, paid back” cannot be performed if there is just a unilateral wish from one side.
The vacation ownership (timeshares) originated from the United States in 1970 but only has appeared in Vietnam since about 2009 (1). Operation mode of this business is that a party had a reservation of leisure travel packages to relax in luxury camps (resort) in an annual time of about seven days per year with a price stated in contract (1). The owner also has right to exchange the vacation with other people.
In Vietnam, the timeshare has appeared in many coastal resorts such as Danang, Nha Trang, Cam Ranh, Phan Thiet, Vung Tau...
As a new form with the foreign origin, operation and legal nature of the timeshare are not well known for many people (buyer) to thoroughly understand, so this leads to a misunderstanding with ownership right in real estate, along with the complicated development of pandemic; therefore, many disputes occur related to kind of this contract, mostly the buyer’s requirement of contract termination and deposit refunding. In some cases, the buyer unwillingly accepted a loss of deposit and also gave up the contract because the seller did not accept a contract termination as well as the dispute settlement would be difficult. However, there are also many buyers requiring state authority to settle the dispute.There was a lawsuit of vacation owning contract dispute. After that, judgement of this lawsuit is studied and becomes Precedent No.42/2021/AL, adopted by Judges Council of the Supreme People’s Court on February 24, 2021.

Can the vacation package be returned?
In 2017, there was a case of the vacation ownership contract dispute, and the resolving judgment of this case was then studied and developed into the Case Law No. 42/2021/AL adopted by the Judges Council of the Supreme People's Court on February 24, 2021. In that case, after entering into a vacation ownership contract, and discovering unreasonable terms, which are confused between vacation ownership and real estate ownership, the customer actively proposed to terminate the contract but the seller did not accept. Although the legal content of Case Law No. 42 is aimed at  the jurisdiction of court  according to the suggestion of the customer instead of the  arbitration clause stated in the vacation ownership contract before. However, to understand the nature of the vacation ownership contract, we can also refer to the legal opinion in this Case Law.
In legal reasoning part, the court defined that the vacation ownership contract is a service contract in accordance with the Civil Code. The service users made a deposit for a reservation, paid in installments under agreement to buy resort services. They have the vacation ownership but no real estate ownership. The parties enterred into the contract in the spirit of freedom, voluntary commitment and agreement, not violating the law prohibition, not contrary to social ethics. In that case, the vacation ownership contract was not declared void. Because the vacation ownership contract is unvoid, it means that the buyers have to continually perform the contract under the agreement. In other words, the buyer cannot return the vacation package.
The buyers can lose the deposit if they do not continually perform the contract. Of course, each case will have different circumstances and events, so the legal consequences may not be the same.
Finding a resolution 
[bookmark: _Hlk77600707]Currently, the pandemic stalls tourism business, domestic and foreign travel is limited by the regulations on distance and blockade, applied to control the pandemic spreading. The buyers have no chance to use the service of purchased leisure travel under their plan. In fact, the external circumstances were different from the time when the contract was concluded before the outbreak of pandemic.
Article 420 Civil Code 2015 has an expectation of contract performance in case the circumstance fundamentally changes. According to this provision, a fundamental change of circumstances must satisfy the following factors: (i) the change in circumstances due to objective causes occurring after the conclusion of the contract, (ii) at the time of entering into the contract, the parties cannot foresee the change of circumstances; (iii) the change circumstances is as serious as mentioned that if the parties knew before, the contract would not be concluded or concluded but with completely different content, (iv) the continuation of the contract performance without change in the contract content will cause serious damage to one party; and (v) the party who has interests affected, has applied all necessary measures within the bounds of possibility, in accordance with the nature of the contract, without being able to prevent or minimize the impact on the interests.
Compared to the buyer's situation, the pandemic outbreak and spreading is objective, out of volition and unpredicted. Assuming that if the buyers know the disease event, this party may not conclude the contract or if they entered into that contract, they might have agreed to add the right of withdrawal, exclusion or certain reservation.
It seems that if the buyer continually performed the contract, beside paying installments, the buyer also has to wait until the pandemic is controlled or ended before being able to take the vacation, but the end of pandemic till has been unknown. In addition, the buyer cannot interfere in travel restrictions or government’s directives. Thus, in this situation, it is possible to consider that the buyer is satisfied with the case of fundamental change situation.
If the buyer considers that the criteria are satisfied, this party can suggest to re-negotiate the contract with the seller regarding the contents which need to be adjusted such as vacation time, payment installments, fees and other factors, or even the contract termination. In case the contract is impossible to agree on modification, the buyer can require the court to decide on the termination or modification of the contract to balance the rights and interests of the parties under regulation of Article 420 mentioned above. As a civil case, duty of providing evidence and proving it belongs to the parties so that the court can have a basis to pronounce final judgment.
It should be thought that although the vacation ownership is new in form, but its nature is not, the parties before entering into this transaction must carefully research the legal regulations to thoroughly understand the nature of the subject in transaction and relevant interests. Once the parties are bound by contractual commitments, their release from the binding is not only what one party wants, but also must be based on the agreement content and the law provisions for their disput settlement.


	ADK & Co Vietnam Lawyers
www.adk-lawyers.com	3/3

image2.png
Ground Floor (G-01), HBT Tower, 456-458 Hai Ba Trung Street,
Tan Dinh Ward, District 1, Ho Chi Minh City

(+84) 28 66 79 79 66

https://adk-lawyers.com




